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3 Articles 8 to 11 protect the right to respect for private and family life (Article 8), the right to freedom of
thought, conscience and religion (Article 9), the right to freedom of expression (Article 10) and the right to
freedom of peaceful assembly and to freedom of association with others (Article 11). As widely known,
paragraph 2 of these Articles is formulated in the same way and it provides for restrictions, unless
prescribed by law and necessary in a democratic society in the interests of national security or public
safety, for the protection of health or morals or for the protection of the rights and freedoms of others.
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1 Applications no. 44774/98, GraAd Chamber judgment, November 10, 2005. On the Sahin case, see (Belelieu 2006;
Burgorgue-Larsen 2005; Evans 2006; Marshall 2006; Skach 2006; Bleiberg 2005; E. D. 2005; Decker and Lloyd 2004).

I For a comparative analysis of the Islamic Veil question, see (MacGoldrick 2006); see also the monographic section Il
problema delle manifestazioni di credo religioso nella vita pubblica (by SICARDI S., VIVIANI SCHLEIN M.P.) , in Diritto
Pubblico Comparato Europeo, 2005, pp. 127-318.

' Cf. para. 110 of the judgment. *

I Cf para. 111 of the judgment. Also in relation to Article 2 of Protocol | annex to the European
Convention, protecting the right to education, the Court has found no violation on the analogy of the
considerations on the alleged violation of Article 9 of the Convention (para. 157 of the judgment).

1 On the question of the tase law of the European Court on the Islamic veil, see (Brandolino 2006;
Cuccia 2006; Tega 2005; Bribosia and Rorive 2004; Baines 1996).

1 Cf. decision no. 16278/90 and nb. 18783/9, 3 May 1993, respectively.

1 Cf.item 2 of the decision. 8

1 Decision no. 42393/98, 15 Febrdiary 2001. For a comment on the subject see (Chauvin 2003; Deffains

1998).
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. (Belelieu 2006, p. 614 and Lerner 2005) ol Ll 55 ol S 303 cpsled e
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2 Atp. 15. 0
2 Atp. 14. !
2 bidem. 2
2

Decision no. 26625/02, 24 January 2006. The plaintiffs, who attended some imam-Hatip schools in
Istanbul, where a secondary religious education is given, were forbidden to wear the veil. The Court has
analysed the alleged violation of the right to education provided for by Article 2 of Protocol I, then it has
extended the alleged violation to freedom of religious expression. The Court stressed again the legitimate
goal of national authorities to preserve the neutrality of secondary education addressed to teenagers
susceptible to pressures and concluded, bearing in mind the margin of appreciation of Turkish authorities,
that the restrictive measure was justified and proportionate to the goal of protecting the rights and
freedoms of others as well as public order. Based on the statements on freedom of religious expression, the
judges held that, although allowing for an interference with the freedom of the plaintiffs under Article 9,
paragraph 1, of the Convention, the veil ban had not violated their religious freedom under Article 9,
paragraph 2 (at pp. 13-16)

2 Decision no. 65500/01, 24 Janudry 2006.
2 Atpp. 7-8. 3
2 For the review of the «vafue» reasoning of the European Court in the sahin case, see (Skach 2006, pp.
186-196; Bleiberg 2005, pp. 129-169; Chauvin 2003, pp. 536-542; Evans 2003, pp. 52-73; Deffains
1998, pp. 203-250).
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2 The author referred fo a study on young Muslim women working in Canada, which
reveals their frustration for the idea that the wveil is a symbol of oppression of women. (Hoodfar 1997),
where the author criticises the prejudice on the nature of the wveil as a racist and colonialist one. He
underlines how, while from a western standpoint the meaning of the wveil is unchanged and static, in
Muslim cultures the social meaning of the wveil and its function have changed deeply. See also, (Shirazi
2000; Stimpfl 2000, pp. 169-182; Poulter 1997).

2 Cf. para. 4 of the dissenting opifion.

2 Cf. para. 5 of the dissenting opifion.

3 Cf. para. 12 of the dissenting opfnion. On the concept of equality cf. more recently (Debouché 2009).
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3 Cf. (Custos 2004). !
3 The data on the principle?of secularism in European States is reported in the French Stasi Commission
Report, available at http://www.fil-info-france.com/actualites-monde/rapport-stasi-commission-laicite.htm
3 Cf. application no. 45701/99, para. 116 of the decision.
3 Cf. para. 123 of the decision. 4
658



Paw 03132 30 codul g Gl pols (pauaii sols dloxo
SEA—FYA AFY e ¥ o ke oV 0593

Sslad oo slaysl 0o SB35 o LS Cls pl 4 0l S8 o s B b ol s iyl L
S bl sl onl Oly s st 035 S50 osls (b o ool el e Wl el S e S
(Manoussakis and ob s ade oI, s 5 uSlegle anzs 551448 wliw Y8 55 oLl Oles @l i opl 3l
5 0lns s, 8 oS o edalie @33 nl DA b OAd O e ade Sy 5l s, o Others v. Greece)
50 01 Olssey b s o3 gt Commrmn 003 3 Ll (3,28 5 L8 b cdllien g ps D 4y S0y Gsb bl OspeaS
ol ST sy cpl &Sl Vol ol el LB g sn 5l a5 ol wleat gl b aes @
2315 8355 i s e L e Coms 51O oie OUT o 4 (sl L e cnl Ol oS 3L e
50l i 3,5 nl LB s s 0L 3 Sl pdlal dile Ol sl G e gla als Ll pde oyt
2 i Gsim ol 30 S 301 oS Uids (o) asy i 3T B L Lol alie slg oS ol Jlss olgl O oS
S odign cal 3 des e 15 Colex 555 gl pdie (A) e3be Crge 4 |y (osge Oldali) Sl 40 (gl 0y
S ekd ke e pl Ols i G L3 SRl 4 bt Sl Cailen 5 (50 5 &l s st S35k ek slesl
(African Commission on  c.ils s @ol3l » o> 5 oW 3l sie (A) esbe Lai 1) Jlesl opl &g
Human and Peoples. Rights, 1995: para. 45)

O 5 Gl ekia g 03 LSy LB Slessse 5o alsl Olps S Gl lsds (658 padse nl Soo al sl
o3k G 3l osse A LS bl pde nl w5 a5 Sl Aol ) ol a5 Sl 5 S el Ol
Sy o o3 3T G LAE 15 055 ke sl 1 Olals e calie (63550 3 W pd o py e 5550l
e 1 oKl 51 0k £+ Ll (Eweida and Others v. The United Kingdom, 2013. Para. 95)
3PP o Gl b s B bl Oles (b g pseie S psd e il S el I s 0l
Shesliad Cusgan 4 by o a8 5o (6 el iy Sl LS Gy 4 g3 050 D o e o) 58
Slolis & rs adls x5 b ol Olps &8 ol s oo b Loy 538 51 & 55 edd dles! oDl Sl
SLLE sl 55,2 (b o ol s (51 ol Dl e gins 4 el 03 S Oledl iy Jls, g OF 51 e
sl &l 23 Sdas e Sl S |y Gslae 18 Nes S b o Ll $33 o pl 52 68 Sl SB
53 &S Ll gk s ade slaslel 5 edide s Cue s pde 2ppe 3 Ll g &S )l b WY B b g S
d s (253 el Wl ey & Bob g Cales aed Sl asiie o5 3LST w pske o Sllis s s
S L Jlel b o5 055 s st ple & Clss e dgS o5 endte b o dsl day s S G oole
Sl ss oo A o5 4 2 Bk g pss sie 03 AS e Oly (3 OT L (pl O3 S50 3550 3 6B s
(Evans ;2008) > 55 o e 3b o5 Cule 5l Oluabl s 4 ade 05> s aslis

sl Ol o 5 Sas Dglite 1 4 e oS Al anily Sulie Slae ol (Sen Bk psee S1cnlnl
S8 Oy Cup e 88 a0 s ke w0 1) (gl es 1S N ails s gl By oLl Ols &S s

3 Lautsi v. Italy case applicationho. 30814/06, of 3 November 2009, (para. 57).

3 See: Palau-Martinez v. Frante. Application No. 6492/01, ECHR, 2003; Hoffmann v. Austria. Application no.
23459/03ECHR, 2001.

3 See: KOSE and 93 OTRKEY, Application no. 21924/05, ECHR, 2010.

3 See: Kose and 93 Others v. TurRey. Application no. 26625/02, ECHR, 2006, p. 15 and Leyla Sahin v. Turkey, Application
no. 44774/98, ECHR, 10 November 2005, para. 122-123.

3 See: Dahlab v. Switzerland. Application no. 42393/98. ECHR, 2001: and Leyla Sahin v. TGurkey. Application no.
44774/98. ECHR, 10 November 2005.
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4 The European Court also 8ealt with the inconsistency of the Sharia with European democratic values in
the Gunduz v. Turkey case (35071/97), December 4, 2003, in which a religious leader was sentenced to
two years imprisonment for openly criticising secularism during a public broadcast, invoking a Muslim
State where the Sharia be enforced. The Court held that Turkey had violated Article 10 of the European
Convention dealing with freedom of expression, on the premise that a concrete case of enforcement of the
Sharia had to be distinguished from the case where one limits himself to expressing his own opinion in
public; especially when others are likewise granted the opportunity to express their own views, even if
clearly different from the ones of the plaintiff. On the relationship between Sharia and democratic values,
the Court has established a deep inconsistency on the grounds that the first adopts principles of criminal
law and of criminal procedure, such as the discriminatory position of women within the legal system and
the compulsory adjustment of all aspects of public and private life to religious precepts (cf. para. 51 of the
judgment). On freedom of expression and the margin of appreciation, see (Wachsmann 2000, p.1017). On
the question of inconsistency of the Sharia with the European Convention, see (Gallala 2006).

5 Cf. para. 73 of the Chamber’s jutdgment.

3> On the Islamic veil debate in Germany see (Sacksofsky 2008).
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5> See (Fogel 2006; Campenhausef 2004; Derosier 2003; Randazzo 2004)

5 Cf. paras. 50-51 of 3 the judgment, at http://www.bverfg.de/entscheidungen/rs20030924 2bvr143602.
html.  For the English version cf.  http://www.bverfg.de/entscheidungen/rs20030924_2bvr143602en.html.
The most significant passages are reported in Italian, in LUTHER J., Il velo scoperto dalla legge: profili di
giurisprudenza costituzionale comparata, in (Ferrari 2006). Based on the psychological valuations ordered
by the Tribunal it was shown that many young women wear the veil to preserve their own identity in a
situation of diaspora and to respect their parents’ tradition. The Court has therefore concluded that due to a
variety of motivations, the interpretation of the wveil cannot be reduced to a sign of social oppression of
women.

5> Available at http://jurist.law.pitt‘edu/paperchase/2006/07/german-state-court-rejects-headscarf.php.

5> Available at http://jurist.law.pittedu/paperchase/2007/06/germany-court-upholds-teacher-headscarf.php

5 Available at http://jurist.law.pitttedu/paperchase/2008/03/germany-state-court-upholds-teacher.php.
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5> The debate on the Islamic’veil ban has recently drawn the United Kingdom’s attention. In the 22 March
2006 judgment relating to the R v. Headteacher and Governors of Denbigh High School, the House of
Lords held legitimate the decision of a London High School to forbid the plaintiff to wear the Islamic veil,
because it did not interfere with her religious freedom in accordance with Article 9, paragraph 1, of
the European Convention. It is worth remembering that the reasoning behind this decision was that the
plaintiff could have chosen to attend a different school where she would have been allowed to wear the
veil. For an analysis of the House of Lords judgment, see (Di Stefano 2007).

664



Paw 03132 30 codul g Gl pols (pauaii sols dloxo
SEA—FYA AFY e ¥ o ke oV 0593

Gl b esS e pW OF 5l SSlSses sl 5l sls ks s 81 enl st (S S ses amelr
b s ool 5 s kS labloes (Ll 1y OF (65101 dad a5 SLS ade |y ol el 050 5l 45 SLeldl
o SRl S cl s SIS e D (58 el (G b il e a5 ) el a5 Oledas
) omamen 15 ge 1ol il sliel Cilzis 0Ll w45 (gl Ol s Jales 5 ade oS SIS el Olge 4 O
A3 LG e ses ol 5 0103 e 3T 5 Bsim Cules L aS o 53 Sl oo sien 45 ol O skt
el Gls 05 S han 5 oS Gy e JVzad &S Ay o ol cpl bossd Jlesl Ol g0l 5l 5 AlS e
Do Odeisu Caes it sl OLS0s l @T 5 B 4 el el bl Lo e bl bl
Al BB e e

S SS a ha ply s oS spad A5 s U5 s Olekas egas s Shas By 4S5 ol Lalpa s S
Sln b 0L ptils 3550 55 bl Osmmnsl 55 L S K31 S 500 A gl bl sline 055 G sl slias
OF 53 &S S5 olt Ll 53 558 Coll S cl a5 JB bl b cossan ol dlagl odiyls 1) oDl
S5l Olge g Wl 5o ol S gl b sz L3I 1 oo (6 miny diS oo dlad | Soliy oMl sleas S
.mg)lﬁmx;\ﬂmwu@z;ASQ;LMSJ{\,,@J;};@\Q&ML;M@\Q);};JJ:&;

Rl B i b L ke (ol s ik KOl ) Sl Sl a5 sl 3 S el Lol o)l Ol
38 ks 88 ol OS5 e ) ol Ol &8 o el B S S Lo 45 3510 3 0ms e B e -
S sl fllé;)'\ e Sy e Ol I sl OY e sla esls I S Bl o .JJSJEHMCSUJJQ
53 el Jlesl BB 55 bt 5 Olakn 8 g3l (510 4 Al axils 35 Oloem Ol 11 o308 ST O
olor] Ol (5a 5528 581 55 ol Ol oS s o 5 w0l by el OB 3T bl Ol 5150 5]

JLS‘« &)}AT CJL.M)A BL) U;“:]ﬁ ASCMN( OJJS )Jjﬁ V44« j‘S\ YO C)‘}AY’?V' OJLA-\::I g)j:L‘) M.:SJS BL) g)"‘f°)>kp
42-}; JJE .,\.J:L: objgl Cw ‘J.JQ).:G)ML: sl &:»Llhﬂ Q).’GL&.:\J.:J&JJJJ St s=E Fan Mﬁ@.&dw
el 050 L Gillae 15 0T 5,5 4B 1y padge ol V44) Lol 4 oS s LISST ol 0586 olSsls 46,8 45
55 bl Oy o B 4 s asl ] o j)J.SJMJﬁU wade LY a4l Ol Sleslinad |5 ol jaselis
Las o e 5 a5 SluS 5 1 5l o8 LS il S il e s a5d e B s e S 0lse 4 sy S
"ubjuﬁd'il'%ﬁj‘ u\y:,ogtbm:%}): uli‘}m.h\b LS(J-E eMMCM&w S)98 3 ‘U"‘J"L" LS Jlesl (.-)v«\:lj:_’ b QT
Q{J}W&d‘j&ﬂuobuuwrJahﬂjﬁ@‘w‘bb?}&ih)ﬂuwb‘sq osle MLJ?-LU‘\SMbUJ‘
3ol L (@M=L el ‘&Nrﬂjlqﬁbl.b-gda}w Conl pmanl  ghaie 4y SIS 503 amslr 53 (So 2

.wlam%leJQ;L;Lad:\ﬂ)d}b-
uﬁo.x}jﬂ_):.wﬂdjfg:4>,=::i4..:@«..3\)5L;;_':Q\ﬁsa)\:y%\gb&d\ﬁalﬁséﬁeﬂbﬁtg@jb

63 gl>we JJASCMA‘ CMJL;L“QL‘L;" oJ.@.QJ.:ui‘&SJJMJWJ\MOLAB AEKY4 4_3).:\5 Y¥ B 415;4?1.0

5> Cf. para. 107 of the Grand Chanfiber judgment.

5 Cf. para. 115 of the Grafd Chamber judgment in the Sahin case, where the holdings of the Chamber’
judgment were drawn upon and p. 14 of the decision in the Dahlab case.

6 Cf. (Luther 2006, pp. 68—69). Sée also, (Pacillo 2006; Onok 2005)
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¢ At p. 15. It must be highlighted that the same expression was adopted by the European Court in the
recent judgments of the Dogru v. France and Kervanci v. France cases. See footnote 38.
6 Cf. para. 111 of the Grand Chamber judgment in the Sahin case.
6 See: KIMLYA And OTHERS v. Russia. Applications Nos. 76836/01 and 32782/03, ECHR, 2009; EWEIDA and
OTHERS v. The United Kindgom. Applications Nos. 48420/10, 59842/10, 51671/10 and 36516/10, ECHR, 2013:
FOLGERO and OTHERS v. NORWAT, application No. 15472/02, ECHR, 2007.
6 See: Case of Fracesco Sessa v. ftaly, application No. 28790/08, ECHR, Final Judgmet: 24/09/2012.
¢ See (Taylor 2006). 3
¢ Kokkinakis v. Greece, Application no. 14307/88, para. 48, pp. 16-17.
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¢ The law of 15 March 2004, enforcing the principle of neutrality of the State, forbids to wear in schools
any symbol or garment that openly manifest the students’ religious beliefs. This law applies to all faiths,
not only to the Muslim one, but, most of all, it applies to all public schools, except for universities. On the
Islamic  veil question in France see (Bowen 2007; Lovejoy 2006; Wing 2005; Beller 2003; Le Tourneau
1997; Poggeschi 1995).

¢ Cf. paras. 52 e 59 of the judgments. *

¢ The most significant passages of the 1989 opinion are reported in para. 26 of the European Court
judgments.

7 Cf. para. 29 of the judgments. 0
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7 The Parliament’s Resolutién was adopted on the basis of the Camiel EURLINGS Report with 429
votes in favour, 71 against and 125 abstentions, at http://www.europarl.europa.eu/sides/getDoc.do?
See Interim Report of the Special Rapporteur of the Commission on Human Rights on the
elimination of all forms of intolerance and of discrimination based on religion or belief, August 11, 2001,
in A/55/280/Add.1. See (Brandolino 2006, pp. 105-114; Bleiberg 2005, p. 153).

7 Available at http://www.europarl.europa.eu/sides/getDoc.do?pubRef=-//EP//TEXT+TA+P6-TA-2007

7 Available at http://www.iht.conWarticles/2007/01/11/news/germany.php.

7 see Un Doc. CCPR/C/82/D/931/2000 (2005). See (Amicarelli 2005). On the general question of the
Islamic veil ban, the Quebec Human Rights Committee stated that “one should presume that hijab-wearers
are expressing their religious convictions and the hijab should only be banned when it is demonstrated—
and not just presumed—that public order or sexual equality is in danger”. The Committee’s declarations
are reported in (Baines 1996, pp. 303-327).
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8 Cf. para. 63 of the Grand ChamBer judgment and Cf. para. 92 of the Chamber’s judgment in the Sahin case.

8 Available at http://jurist.law.pittiedu/paperchase/2006/11/netherlands-government-to-push-for.php.

8 Available at http://www.internoZt/news/articolo.php?idarticolo=24068.

8 On 14 July 2007, becaude of the alleged violation of Article 5 of law no. 152, 22 May 1975,

Cremona’s Attorney General committed for trial the wife of the ex imam of Cremona accused of

international terrorism, since she was wearing a burga in the courtroom during her hushand’s trial,

available at http://www.corriere.it/Primo_Piano/Cronache/2007/07_Luglio/14/burga_processo.shtml..

8 See (Musselli 2005) In the judgfment no. 645 of October 16, 2006, the Friuli Venezia Giulia TAR, before which the Dresso

Council had impugned the Prefect’s Nullification Decree, rejected the claim of the Council as groundless. With reference to

Article 5 of the 22 May 1975, law no. 152, The judgment is available at http://www.eius.it/ giurisprudenza/2006/116.asp.
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